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A carrier is subject to fine wunder section 273(a) of the
I mmigration and Nationality Act, 8 U S.C. § 1323(a) (Supp. V 1993),
for bringing an alien passenger w thout proper docunents to the
United States even though the alien passenger is a | awful permanent
resi dent who was subsequently granted a waiver under 8 CF.R
§ 211.1(b)(3) (1994).
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Menber s.

HURW TZ, Board Menber:

In a decision dated Novenber 5, 1993, the acting director of the
Immigration and Naturalization Service National Fines Ofice
(“director”) inmposed an adm nistrative fine in the anount of $3000
on the carrier for one violation of section 273(a) of the
I mmigration and Nationality Act, 8 U S.C. § 1323(a) (Supp. V 1993).
The carrier appealed from that decision. In a decision dated
April 2, 1997, the Board sustained the appeal and renanded the
record for further proceedings. In a decision dated Septenber 5,
1997, the director denied the carrier’s request for remssion. In
an order dated March 1, 1999, the Board accepted jurisdiction of the
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appeal by certification pursuant to 8 CF.R 8 3.1(c) (1999). n
March 8, 1999, the carrier requested oral argument. The appeal wll
be dism ssed and the request for oral argunment is denied.?

. BACKGROUND

The carrier brought the above-named ali en passenger to the United
States fromlIndia on August 17, 1993. Although the alien passenger
was a |lawful permanent resident of the United States, she did not
have an Alien Registration Receipt Card (Form I-551) or reentry
permt in her possessi on when she was presented for inspection. The
passenger was determni ned by the Service to be a national and citizen
of India and a lawful permanent resident of the United States.
Subsequent to her arrival, she was granted a visa waiver on Form
-193 (Application for Waiver of Passport and/or Visa) pursuant to
8 CF.R 8§ 211.1(b)(3) (1994). On August 24, 1993, the district
director issued a Notice of Intention to Fine under Inmgration and
Nationality Act (Form1-79), in which he alleged that the carrier
was liable for a $3000 fine under section 273 of the Act for
bringing an alien to the United States from India wthout an
unexpired visa or reentry permt.

In correspondence dated August 16, 1993, the carrier disputed
that fine liability existed because the alien passenger was granted
a waiver under 8 CF. R § 211.1(b)(3). In its submssion the
carrier admtted that when the alien passenger boarded the plane in
Bonbay, India, on August 17, 1993, its agents pernitted the alien
passenger to board the flight in question after havi ng processed the
alien as a native and citizen of India and a |awful pernmanent
resident of the United States who was in possession of a valid
passport but not in possession of an inmgrant visa or docunents in
lieu thereof pursuant to 8 CFR § 211.1. The carrier
cl ai ns, however, that because the alien passenger was subsequently
granted a waiver under 8 CF.R § 211.1(b)(3), no fine liability
exists, as the alien was not required to possess a visa as a result
of the waiver. The carrier cites Matter of Plane CCA CUT 532, 6 | &N
Dec. 262 (Bl A 1954), and Matter of Plane “CUT-604", 7 |&N Dec. 701
(BIA 1958). 1In those cases it was held that a carrier is relieved
of fine liability under section 273 of the Act for bringing an
immgrant to the United States without a proper visa where such
person is admtted under the authority of a published regul ati on and

L Aprior request for oral argument was previously granted and oral
argunent was held on March 19, 1996
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the regul ation provides in express terns that a visa is not required
when a wai ver is granted.

After consideration of the carrier’s argunments, the director
found that fine liability did exist and i nposed a $3000 fi ne on the
carrier on Novenber 5, 1993. On appeal, the carrier renews its
argunents that it is not liable for a fine when a waiver has been
granted to the alien under 8 CF. R § 211.1(b)(3).

1. SECTION 273 AND APPLI CABLE REGULATI ONS

Section 273(a) of the Act provides that it shall be unlawful for
any person including a transportation conpany “to bring to the
United States from any place outside thereof (other than from
foreign contiguous territory) any alien who does not have a valid
passport and an unexpired visa, if a visa was required under this
Act or regul ations issued thereunder.”? Section 211(b) of the Act,
8 US.C § 1181(b) (1994), provides that, under such conditions as
may be by regul ati ons prescribed, returning resident inmgrants who
are otherw se adm ssible may be readnmitted to the United States by
the Attorney Ceneral in her discretion without being required to
obtain a passport, immgrant visa, reentry permt, or other
docunent ati on. For fine purposes under section 273, whether an
alien passenger actually was a |awful pernmanent resident is not
concl usive. The dispositive factor is whether the alien has proper
entry docunments in his possession at the tine of his arrival. See
Matter of “MV Emma”, 18 I1&N Dec. 40 (BIA 1981). Fine liability
cannot necessarily be avoided on the basis of the fact that the
al i en passenger was eventually admitted to the United States as a
returning | awful permanent resident. See Matter of MV “Runaway”,
18 1 &N Dec. 127 (BI A 1981).

Fine liability is determned as of the tine an alien is brought
to the United States and pursuant to the regulations in effect at
that tine. Matter of Plane *“CUT-604", supra. The rel evant
regulation in effect at the time of the alien passenger’s arrival,
8 CF.R § 211.1, provided in pertinent part:

2 W note that section 273(a) of the Act has been redesi gnhated as
section 273(a) (1) by section 308(c)(3)(A) of the Illegal Inmmgration
Ref ormand I mm grant Responsibility Act of 1996, Division C of Pub
L. No. 104-208, 110 Stat. 3009-546, 3009-616 (effective Apr. 1
1997), but that amendnent does not affect our decision in this case.
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Vi sas.

(a) General. A valid unexpired inmgrant visa shall
be presented by each arriving inmgrant alien applying
for adm ssion to the United States for | awful pernmanent
resi dence, except as [sic] immgrant alien who: (1) Is
a child born subsequent to the i ssuance of an inmm grant
vi sa to accompanying parent . . . or (2) is achild born
during the tenmporary visit abroad of a nother who is a
| awf ul pernmanent resident alien, or a national, of the
United States .

(b)(1) Alien Registration Receipt Card . . .—fi)
Alien not travelling pursuant to governnent orders. An
Alien Registration Receipt Card may be presented inlieu
of an inmgrant visa by an immigrant alien who is
returning to an unrelinquished |aw ul per manent
residence in the United States . . . (ii) Alien
traveling pursuant to governnent orders. An Alien
Regi stration Receipt Card, including an expired Alien
Registration Receipt Card issued to a conditional
resident may be presented in lieu of an immgrant visa
by an immigrant alien who 1is returning to an
unrel i nqui shed | awful permanent residence in the United
States . .

(2) Reentry permit. Any immigrant alienreturningto
an unrelinqui shed |awful permanent residence in the
United States after a tenporary absence abroad may
present a valid unexpired reentry permt

(3) Wiaiver of visas. Aninmmigrant alienreturning to
an unrelinqui shed |awful permanent residence in the
United States after a tenporary absence abroad who
satisfies the district director in charge of the port of
entry that there is good cause for his failure to
present an inmgrant visa, Form |-151 or 1-551, or
reentry permt may, upon application on Forml-193, be
granted a waiver of that requirenent.

8 C.F.R § 211.1 (1994).

I11. 1 SSUES PRESENTED
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On appeal the carrier asserts that it exercised reasonable
diligence in boarding the alien passenger because it maintains that
the waiver granted to the passenger under 8 CF.R § 211.1(b)(3) is

a “bl anket waiver,” i.e., a waiver that is categorically applied to
a specified group of aliens to exenpt them from presentation of
docunents. It maintains that the regulations at issue in this case

are identical in effect to the applicable regulations in Mtter of
Pl ane CCA Cut 532, supra,® and Matter of Plane “CUT-604", supra.*

8 The applicable regulation in Mtter of Plane CCA Cut 532
provi ded:

Inmigrants not required to present visas. Aliens of
the foll owi ng-described classes . . . who are ot herwi se
adm ssi ble, who have been lawfully admtted to the
United States for permanent residence, and who are
applying for admssion to the United States after a
tenporary absence, are not required to present visas:

(e) Any alien in whose particul ar case a wai ver of the
visa requirenent is granted . . . upon a determination
. that presentation of a visa is inpracticable
because of energent circunstances over which the alien
has no control and that undue hardship would result to
such alien if such presentation is required:

8 CF.R § 211.3 (1954), quoted in Matter of Plane CCA Cut 532,
ra, at 702.

4 The applicable regulation in Matter of Plane “CUT-604" provided:

Vi sas. A valid unexpired immgrant visa shall be
presented by each arriving inmmgrant alien except an
i mm grant who (a) was born subsequent to the i ssuance of
an i mm grant visa to his acconpanyi ng parent and applies
for adm ssion during the validity of such a visa, or (b)
is returning to an wunrelinquished |awful permanent
residence after a tenporary absence abroad (1) not
exceeding one year . . . or (2) presents a valid
unexpired reentry permt . . . , or (3) satisfies the
district director in charge of the port of entry that
there is good cause for the failure to present the
requi red docunent, in which case an application for
wai ver shall be nade on Form-193.

8 CF.R § 211.1 (1957), quoted i

n Espana v. Brien, No.
95- CV- 1650, 1997 W. 46992, at *13 (E. D.

r
Y. June 18, 1997).

Ai
N.
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Inits defense the carrier also notes that when the regul ati on at
issue in this case was promul gated in 1966, it was issued as a fina
rule without invitation for comment. The carrier maintains that
this procedure was used because the Attorney GCeneral deened
unnecessary conpliance with the provisions of Title V, section 553
the Adm nistrative Procedure Act, 5 U S.C. § 551, as it was felt the
rule confers “benefits on persons affected thereby.” See 31 Fed
Reg. 13,387 (1966). The carrier argues that, as this sane procedure
was foll owed when the 1957 regul ati on was issued, see 22 Fed. Reg.
6377 (1957), the 1966 regul ati ons should be deenmed to have t he sane
i nterpretation.

The carrier also asserts that it is the intent of Congress to
exonerate carriers when passengers are granted docunentary wai vers
under the regul ations. It notes that the Attorney GCeneral, in
response to the Board s decision in Matter of PAA Pl ane Flight 204,
6 1 &N Dec. 810 (BI A 1955), which found that the regul ati ons provided
for an individual waiver and thus the carrier was liable for a fine,
anended the regulation in 1957 to confer a bl anket waiver.

In its defense the carrier also cites the version of 8 CF. R
§ 211.1(b)(3) as it was revised on March 6, 1997.° It notes that

5 In pertinent part, the regul ati on, which was i ssued as a proposed
regul ati on on January 3, 1997, and as an interimregul ati on on March
6, 1997, provides as follows:

(a) Ceneral. Except as provided in paragraph (b) of this
section, each arriving alien applying for admssion. . . into the
United States for lawful permanent residence, or as a |awul
per manent resident returning to an unrelinqui shed | awful pernanent
residence inthe United States, shall present one of the foll ow ng:

(b) \aivers.

(3) If an immigrant alien returning to an unrelinqui shed | awf ul
per manent residence in the United States after a tenporary absence
abroad believes that good cause exists for his or her failure to
present an i mm grant visa, Forml-551, or reentry permt, the alien
may file an application for a waiver of this requirenment with the
district director in charge of the port-of-entry. To apply for
this waiver, the alien nmust file Forml-193, Application for Wi ver
of Passport and/or Visa. . . . 1In the exercise of discretion, the
district director in charge of the port-of-entry may waive the
alien"s lack of an immgrant visa, FormI[-551, or reentry permt

and adnmit the alien as a returning resident, if the district
director is satisfied that the alien has established good cause for
(continued...)
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the comments acconpanying the regulation state that the express
pur pose of the revision was to nmake it “easier to conprehend.” 62
Fed. Reg. 444, 453 (1997). The carrier maintains that, as it is
clear that no fine liability exists under this regulation,® a
simlar interpretation is warranted for the regulation at issue in
its case.

The Service asserts that it properly fined the carrier because
t he document waiver under 8 CF. R § 211.1(b)(3) is not a bl anket
wai ver under the relevant regul ations, but an individual one. It
argues that the regulation at issueis simlar intermnology to the
one discussed in Matter of PAA Plane Flight 204, supra, in which the
Board held that the carrier could be lawfully fined although the
alien passenger was granted a waiver.’ The Service therefore
maintains that fine liability is proper. In its response, the
Service al so notes that on July 22, 1998, the regul ati ons were again
amended to make the waiver under 8 C.F.R § 211.1 an individual
wai ver, subjecting a carrier to a fine. See 63 Fed. Reg. 39,217
(1998).

(...continued)
the alien's failure to present an inmgrant visa, Forml-551, or
reentry permt.

62 Fed. Reg. 10, 346-47 (1997); see also 8 C.F.R § 211.1 (1998).

6 The carrier, in making this assertion, evidently relies on
comments made by Service officials toits attorneys. See Air Espana
v. Brien, No. 95-CV-1650, 1998 W. 178823, at *1 (E.D.N Y. Feb. 11,
1998).

7 As anended on Decenber 24, 1954, the relevant regulation
provided, in part:

Authority to grant individual waivers. Any alien
. who has been lawfully admitted to the United
States for permanent residence and who is applying for
adm ssiontothe United States after a tenporary absence
may be granted . . . a visa waiver . . . upon a
determnation . . . that presentation of avisa. . . is
i npracticabl e because of energent circunstances over
which the alien has no control and that undue hardship
would result to such alien if such presentation is
required:

8 CF.R § 211.3 (1954), quoted in Matter of PAA Plane Flight 204,
supra, at 811.
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I'V. DI SCUSSI ON

It is well established that a regulation promul gated by the
Attorney General has the force and effect of law as to this Board.
Matter of Fede, 20 I&N Dec. 35 (BIA 1989). As the wording and
effect of 8 CF.R 8 211.1 has changed a nunber of tines over the
years, we nust exam ne the wording of the regulations in effect at
the time of the passenger’s arrival in the present case. 1In this
assessnment we find that a visa or other entry docunment was required
under the regul atory provisions which control this case, and that
the granting of the alien passenger’s waiver request did not free
the carrier from fine liability. In our examnation of the
regul ations, we find that the regulations in effect at the tinme of
the alien passenger’s arrival have the same | egal effect as those
governing the result in Matter of PAA Plane Flight 204, supra. The
regul ations in that case provided that

[a]lny alien . . . who has been lawfully admtted to the United
States for permanent residence and who is applying for
adm ssion to the United States after a tenporary absence may
be granted . . . a visa waiver . . . upon a determnation

that presentation of a visa . . . is inpracticable
because of emergency circunstances over which the alien has no
control and that undue hardship would result to such alien if
such presentation is required

8 CF.R § 211.3 (1955), quoted in Matter of PAA Plane Flight 204,
supra, at 811. In that case it was held that this regulation did
not create a bl anket waiver under section 211(b) of the Act.

In the present case, 8 CF. R § 211.1(a) (1994) provided that a
val i d unexpired visa had to be presented by each arriving i mm grant
alien applying for admission to the United States for [|awfu
per manent resi dence, except an inmgrant alien who was a child born
subsequent to the issuance of an inmgrant visa to his acconpanyi ng
parent and fulfilled other requirements, or who was a child born
abroad of a nother who was a | awful permanent resident or nationa
of the United States and who fulfilled additional requirements
8 CF.R 8 211.1(b)(3) (1994) provided that

[a]n imrigrant alien returning to an unrelinquished |aw ul
permanent residence in the United States after a tenporary
absence abroad who satisfies the district director in charge
of the port of entry that there is good cause for his failure
to present an immgrant visa, Forml-151 or |-551, or reentry
permt may, upon application on Form 1-193, be granted a
wai ver of that requirenent.

Under such regul atory scheme, a visa, Forml1-551, or reentry permt
was required of the alien passenger in this case, subject to waiver
on an individual basis under 8 CF. R 8§ 211.1(b)(3).
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Notwi t hstanding the carrier’s clains to the contrary, we find
that the present regulatory scheme is not analogous to the
situations in Matter of Plane CCA CUT 532, supra, and Matter of
Pl ane “CUT-604", supra. In both of those cases, the regul ations
under 8 CF.R 8§ 211 were witten in a nanner to nmake clear that a
vi sa was not required of a returning permanent resident if a waiver
had been granted.

The carrier asserts that an interpretation of the regul ations
which results in fine liability does not conmport with the intent of
Congress, but such argunment has been rejected by the Board in other
deci sions concerning simlarly worded regul ations. See Matter of
PAA Pl ane Flight 204, supra; Matter of SS. Florida, 6 I&N Dec. 85
(BIA 1954) (holding that although a nonimmgrant was granted an
i ndi vi dual wai ver after arrival, a fine was properly assessed). The
carrier also maintains that anendnent of the regulations by the
Attorney General in 1957 and in 1997 to provide for a bl anket wai ver
shows the intent of the Attorney General (and Congress) to provide
such a wai ver. W note, however, that the 1954 regul ati ons provi ded
for an individual waiver (and fine liability), and we find in this

case that fine liability exists wunder the regulations here.
Consequently, it is evident that the regulatory schenme has varied
over the years, including nost recently in 1997 and 1998. The

carrier also notes that conments acconpanying the 1997 version of
8 CF.R 8§ 211.1 reflect that such regul ation, which provided for a
bl anket waiver (and no fine liability for <carriers), did not
constitute a substantive change. However, such argument is clearly
underm ned by the 1998 revision. Mre inportantly, such revisions
of the regulatory schenme over the years serve to underscore the
principle that fine liability is based on the wording of the
regulations in effect at the relevant tine.?

ORDER: The appeal is dism ssed.

8 The carrier notes that the comentary acconpanyi ng the issuance
of the 1966 regul ation stated that such regulation was a final rule
wi thout invitation for comment because the rule conferred “benefits
on persons affected thereby.” 31 Fed. Reg. at 13, 387. On such
basis the carrier maintains that it is a beneficiary of the rule and
any interpretation should not be unfavorable to it. W find that
the primary beneficiary of the regulation is the alien. In any
event, it is the language of the regulation which controls our
adj udi cati on of the case.



